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In 1974, after an extensive rulemaking process with over 100,000
comments presented by the general public and the broadcasting
industry, the Federal Communications Commission (FCC) adopted
its Policy Statement establishing that children are a unique audi-
ence whose special needs and interests commercial television
broadcasters are obligated to serve.' Specifically, independent and
network broadcasters were directed to make the following pro-
gramming changes: (1) provide diversified programming for the ju-
venile audience, with an emphasis on programming to further the
educational and cultural development of children; (2) present age-
specific programming designed for preschool or school-age audi-
ences, again emphasizing programs of an educational or informa-
tional nature; (3) remedy the existing scheduling imbalance (most
children's programs are scheduled on weekends) by providing the
younger audience with regular presentation on weekdays.2
The FCC agreed to allow broadcasters a reasonable period of
time to institute these changes, stating that, depending on the
evaluation of industry compliance with FCC directions, "it may be
that the question of rules will be revisited."' As a result, Action for
Children's Television ("ACT"), a moving force behind the proceed-
ing which led to the 1974 rulemaking, filed a petition for review of
the FCC decision in the Court of Appeals for the District of Co-
lumbia. ACT alleged that the FCC had committed an abuse of
* Member, Third Year Class.
1. Children's Television Report and Policy Statement, Docket No. 19,142, 50 F.C.C.2d 1,
4, 16-17, (1974), recon. denied 55 F.C.C.2d 691, (1975), afJ'd sub nom. Action for Children's
Television (ACT) v. FCC, 564 F.2d 458 (D.C. Cir. 1977).
2. 50 F.C.C.2d at 7-8.
3. Id. at 6 n.6, 13 42, 14 T45.
4. Id. at 1 12; ACT v. FCC, 564 F.2d at 461 (D.C. Cir. 1977).
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administrative process in failing to establish formal rules to imple-
ment the guidelines set out in the FCC Policy Statement.' The
FCC replied that since its Policy Statement was the first compre-
hensive presentation of the obligations of broadcasters to child
viewers, the industry should be allowed to demonstrate whether
the promulgation of formal rules would be necessary to ensure
compliance.6
The FCC "made it abundantly clear that it holds certain con-
crete expectations for broadcasters' self-regulatory efforts."7 Fur-
ther, the agency emphasized its intentions to "monitor broadcast-
ers through 'private attorneys general' and through its data
collection process." 8 The Commission also indicated that it would
take further actions, including the adoption of specific rules, to
deal with any problems that the industry's self-regulatory effort
did not meet.' Assurances to this effect were given to Congress.10
The FCC action was upheld by the Court of Appeals, impliedly
recognizing broadcasters' "public interest obligations to the child
audience."" The court acknowledged that the success of the FCC's
approach to enforcement depends on the "extent to which the
Commission and the public monitor the actual level of licensee
performance.""
In line with its commitment to Congress and the court's decision
in Action for Children's Television (ACT) v. FCC, the FCC in July
of 1978 issued its Second Notice of Inquiry in Children's Program-
ming and Advertising Practices to determine whether the direc-
tives of its 1974 Policy Statement had been implemented by the
broadcast industry." It established within its own staff the Chil-
dren's Television Task Force ("Task Force") to conduct the com-
pliance study."'
In January, 1980, the Task Force finished its report and recom-
5. Id. at 468.
6. FCC Brief for respondent at 17-18, ACT v. FCC, 564 F.2d 458 (D.C. Cir. 1977).
7. Id. at 47.
8. Id.
9. Id.
10. Statement of FCC Chairman Richard E. Wiley before the Subcommittee on Commu-
nications of the House Committee on Interstate and Foreign Commerce, July 17, 1975.
11. ACT v. FCC, 564 F.2d at 480.
12. Id. at 481.
13. 564 F.2d 458; 68 F.C.C.2d 1344 (1978).
14. 45 Fed. Reg. 1979-80 (1980).
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mended four options for further action by the Commission." The
Commission invited public comment on these options."e This note
will summarize the findings of the Task Force," assess the four
options, and argue for the constitutionality of one of the four: a
mandatory rule requiring a fixed number of hours of children's tel-
evision programming per week.' 8
II.
Children and Television
The average preschool child watches almost 332 hours of televi-
sion per week. School age children watch over 29 hours per week.
Children from lower socio-economic backgrounds and children who
have lower levels of academic achievement spend more time watch-
ing television than others."
These figures take on significance when the benefits of instruc-
tional programming are examined. For example, research on child
viewers has provided evidence that the arithmetic and language
skills of preschool children from all socio-economic backgrounds
improved substantially as a result of watching the television show
"Sesame Street". The improvement increased in direct proportion
to the amount of viewing time and was substantially the same
whether the child watched the program in groups with a trained
instructor or at home alone."0 Research on programming designed
to teach reading to school age children also showed an improve-
ment in their academic skills."
In addition to these improvements in academic skills, it is recog-
nized that children imitate behavior presented on television with-
15. Id.
16. 45 Fed. Reg. 1976 (1980).
17. FEDERAL COMMUNICATIONS COMMISSION, TELEVISION PROGRAMMING FOR CHILDREN: A
REPORT OF THE CHILDREN'S TASK FORCE (October 1979).
18. This is not to suggest that the other three options are unconstitutional. Rather, of the
four options (see infra, pp. 708-709) the mandatory programming rule raises the most signif-
icant constitutional issues.
19. B.S. GREENBERG AND B. DEWIN, USE OF THE MASS MEDIA BY THE URBAN POOR (1970);
J. Lyle and H. Hoffman, Children's Use of Television and Other Media in 2 TELEVISION AND
SOCIAL BEHAVIOR (E. Rubinstein, G. Comstrock and J. Murray eds. 1972).
20. G. LESSER, CHILDREN AND TELEVISION: LESSONS FROM SESAME STREET (1974); S. BALL
AND G. BOGATZ, THE FIRST YEAR OF SESAME STREET: AN EVALUATION (1970); S. BALL AND G.
BOGATZ, A SECOND YEAR OF SESAME STREET: A CONTINUING EVALUATION (1971).
21. S. BALL AND G. BOGATZ, READING WITH TELEVISION: AN EVALUATION OF THE ELECTRIC




out practice or reinforcement. Thus, children who watched "Ses-
ame Street" were found to have a more positive attitude toward
school and individuals of other races than children who did not
view the program." This is not surprising since promotion of racial
tolerance and an "education is fun" approach are integral parts of
the program.
In order to maximize the benefits of instructional programming,
the attention spans, cognitive abilities and social experiences that
distinguish preschool from school age children must be taken into
account.23 Effective instructional programming must therefore be
age specific.
Evidence from non-network television sources indicates that
there is a demand for children's programming which the networks
do not adequately serve. Approximately fourteen million homes,
comprising nineteen percent of television households, subscribe
to cable television. Cable television suppliers provide three pro-
gram packages for children, including a channel devoted entirely to
the presentation of children's programming. Additionally, four of
the six operating subscription television stations offer program-
ming for children. In 1979, cable television further increased the
number of offerings designed for its child audience.28 The variety
and rapid growth of the cable market, especially when considered
in conjunction with the fact that it is listener supported and thus
highly responsive to listener preferences, evidence a strong market
for children's television which has remained largely untapped by
the commercial networks. The FCC's position that networks are
not adequately serving the child audience is thus amply supported
by available empirical data and consumer behavior.
Independent stations are commercial non-cable stations which
are not affiliated with the three major networks. The programming
of the independent stations also has indicated a demand for more
children's programming than network-affiliated stations have pro-
22. THE FIRST YEAR OF SESAME STREET, supra note 20.
23. E. Wartella, Children and Television: The Development of the Child's Understand-
ing of the Medium, in 5 TELEVISION PROGRAMMING FOR CHILDREN, Federal Communications
Commission (October 1979).
24. Id.
25. M. Rudick, Children's Televison: Alternative Media and Technologies, in 5 TELEVI-
SION PROGRAMMING FOR CHILDREN 63, Federal Communications Commission (October 1979).
26. 45 Fed. Reg. 1979 (1980).
27. Id.
28. 5 TELEVISION PROGRAMMING FOR CHILDREN, supra note 17, at 61.
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vided. Independent stations, the majority of which operate in the
top fifty geographic television markets, offer children's programs
almost fifty percent more frequently than do network affiliates. 3
In addition, independents air more children's programs during the
week than do network affiliates.30
The greater number of children's programs found on indepen-
dent and cable television rather than on network television appears
to suggest that there is also an audience for more children's shows
among those not served by independent and cable broadcasters.
This audience, which necessarily relies on network television, is not
being adequately served. Even where cable television is available,
those who cannot afford it cannot benefit from cable children's
shows. They must rely on free television, which may or may not
include independent stations.
A. Lack of Economic Incentives to Provide Chil-
dren's Programming
The extent to which television network-affiliated and indepen-
dent broadcasters provide for the child audience is determined in
large part by the incentives of the advertiser supported broadcast
system.-" The advertisers are generally motivated to fund program-
ming which appeals to the widest audience possible in order to
maximize revenues. This puts the child audience at a distinct dis-
advantage in the competition for age-directed programming be-
cause the percentage of children in the television audience is small
and dwindling. In 1972, children aged two to twelve made up 20
percent of the population. By 1978 they represented only seven-
teen percent of the population, a decline of five million in this six-
year period.32 Further declines are projected by both industry
sources and the Census Bureau."
Although children are often attracted to programs designed for
adult viewing, adults are reluctant to watch any but the most ex-
29. J. Abel, Executive Summary, in 4 TELEVISION PROGRAMMING FOR CHILDREN 17, 20,
Federal Communications Commission (October 1979).
30. Id. at 27.
31. A. Smith, Television Advertising and the Child, in 5 TELEVISION PROGRAMMING FOR
CHILDREN, Federal Communications Commission (October 1979).
32. U.S. DEPARTMENT OF COMMERCE, BUREAU OF THE CENSUS, CURRENT POPULATION RE-
PORTS, POPULATION ESTIMATES AND PROJECTIONS Series P-25, No. 800 (1978).
33. A.C. NIELSEN CO., CHILD AND TEENAGER TELEVISION VIEWING 1 (1978). U.S. DEPART-
MENT OF COMMERCE, BUREAU OF THE CENSUS, supra note 32.
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ceptional children's programs." Children, as compared to other
family members, exercise the least influence on decisions for the
purchase of items advertised on television." Only a few products
out of the average family's total purchases are those promoted by
advertising directed primarily to children." Moreover, to be suc-
cessful, advertising directed at children must function indirectly:
children must usually persuade their parents or older siblings to
make the desired purchase. This is especially true of pre-schoolers,
who have no money of their own. Thus, broadcasters are likely to
earn greater advertising revenues from programming directed at
adults than from that designed solely for children. This creates a
compelling disincentive for commercial sponsorship of children's
programming, perhaps accounting for the small number of com-
mercially-sponsored programs.
In addition, the experience of the Children's Television Work-
shop, producers of "Sesame Street" and "The Electric Company",
offers evidence that research and development of high quality edu-
cational programming is expensive and time consuming..7 More-
over, production costs for educational programming are substan-
tial.36 Thus, not only is it less lucrative for its sponsors than is
adult programming, children's programming is also more expen-
sive, compounding the economic disincentive for scheduling it.
B. Broadcaster Compliance
A survey of fifty-two markets commission by the FCC to ex-
amine both network and independent stations' compliance with
the 1974 Policy Statement indicated little response to the Policy
Statement." Despite the promulgation of the Policy Statement
guidelines, the total air time of children's programs increased only
7.2% from 1973-74 to 1977-78.40 This increase was primarily the
result of a 35.8% increase by independents, since the networks' of-
34. 45 Fed. Reg. 1978 (1980).
35. NATIONAL SCIENCE FOUNDATION, RESEARCH ON THE EFFECTS OF TELEVISION: A REVIEW
OF THE LITERATURE AND RECOMMENDATIONS FOR FUTURE RESEARCH, 144.
36. These products are: heavily sugared foods, toys, and fast foods chain products. Presid-
ing Officer's Order No. 78: Certification to the Commission of Recommended Disputed Is-
sues of Fact, in TRR No. 215-60, In the Matter of Children's Advertising, 43 Fed. Reg.
17,967 (1978).
37. G. LESSER, CHILDREN AND TELEVISION: LESSONS FROM SESAME STREET, 132 (1974).
38. M. Rudick, Children's Television: Alternative Media and Technologies in 5 TELEVI-
SION PROGRAMMING FOR CHILDREN 19, Federal Communications Commission (October 1979).
39. 4 TELEVISION PROGRAMMING FOR CHILDREN, supra note 29, at 2, 8.
40. Id. at 23.
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ferings of children's programs remained virtually unchanged."'
While the number of children's programs increased on indepen-
dent stations, there was a decrease in scheduling for children on
network-affiliated stations."
Children's programs are primarily scheduled at times when more
desirable viewers are unavailable. Most network children's pro-
grams in 1973-74 and 1977-78 were scheduled between sign-on, the
beginning of each broadcasting day, and noon.' Independents, on
the other hand, schedule most children's programs between noon
and 6:30 P.M., followed closely by those shown between sign-on
and 9:00 A.M." Network affiliates air the smallest percentage of
their children's programming, about six percent, between 4:30 P.M.
and 9:00 P.M.'" Preschool and school age children do 44-58% of
their viewing after 4:30 P.M." Thus, since children watch televi-
sion most at those times when they are least likely to see programs
produced especially for them, network affiliate scheduling does not
serve children adequately.
Independent stations have increased children's programming
time by airing more syndicated programs which consist largely of
old network shows sold or syndicated to independent stations to be
rerun. For example, in 1978, 41% of these offerings were former
network shows, many of them originally produced for adults but
rebroadcast because of their appeal to children.' 7 This practice has
decreased the amount of original material on the air which is
designed specifically for children.
The FCC staff study of broadcaster compliance with the 1974
Policy Statement (prepared by the Task Force) revealed very little
programming available for children on network or independent
stations. In 1977-78, the average hours per week of instructional
41. Id. at 24. One explanation for increased children's programming on independent sta-
tions is their location in larger markets with more television stations. In these markets it is
more economically feasible to target programs to a child audience because each.station has a
smaller share of the market, and children therefore constitute a larger portion of each sta-
tion's market share. In contrast, in markets without independents or cable, the stations are
usually network affiliated and their programming is dictated by a national audience which
aims at the largest possible market share for each show.
42. Id.
43. 2 TELEVISION PROGRAMMING FOR CHILDREN 37, Federal Communications Commission
(October 1979).
44. Id.
45. Id. at 36.
46. A.C. NIELSEN Co., supra note 33, at 5.
47. 4 TELEVISION PROGRAMMING FOR CHILDREN, supra note 29, at 12-14.
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programs available for children was 2.6. Captain Kangaroo is the
only commercial network preschool educational program aired, as
of the publication of this note."' Independent stations, however,
provide considerably more preschool instructional programming."
The compliance study indicates that most children's program-
ming is scheduled in the larger markets, which are usually served
by the greatest number of stations.o Outlets serving larger markets
significantly increased the total time committed to children's. pro-
gramming from the 1973-74 season to the 1977-78 season.5 ' There
were no significant changes from 1973-74 to 1977-78 in any of the
smaller markets." Furthermore, of the largest markets sampled in
the FCC compliance study, the top three accounted for the estab-
lishment of four new stations after 1973.5" The increase in the fre-
quency of children's programming in the largest markets has re-
sulted in FCC optimism that more children's programming may
result from an anticipated increase in the number of outlets availa-
ble in smaller markets."
III.
New FCC Proposals
Following up on the FCC's Second Notice of Inquiry," which
indicated that commercial broadcasters had failed to comply with
the 1974 Policy Statement, the FCC's Task Force recently pro-
posed four options:
1. rescission of the Policy Statement;
2. maintenance of the guidelines set out in the Policy Statement;
3. undertaking structural changes to increase the total number of
outlets as well as the availability of direct payment for program-
48. B. Fontes, The Amount of Children's Instructional Programming Aired During the
1973-74 and 1977-78 Television Seasons in 3 TELEVISION PROGRAMMING FOR CHILDREN 1,
Federal Communications Commission (October 1979); 45 Fed. Reg. 1978 (1980).
49. Comments of Romper Room Enterprises, F.C.C. Dock. 19,142 (submitted February
12, 1979).
50. J. Abel, Amount and Scheduling of Children's Television Programs: 1973-74 and
1977-78, in 4 TELEVISION PROGRAMMING FOR CHILDREN 65, Federal Communications Com-
mission (October 1979).
51. Id. at 100.
52. Id. at 100-01.
53. 48 TELEVISION FACTBOOK (1979).
54. 45 Fed. Reg. 1980-81 (1980).
55. 68 F.C.C.2d 1344 (1978).
56. 45 Fed. Reg. 1979-81 (1980).
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ming; and
4. mandating specific regulations for programming.
The rescisson of the Policy Statement without taking further
corrective action would amount to an acknowledgment that there
is a marked lack of economic incentives available to support spe-
cialized programming for children."' The public would then be
forced to rely on public broadcasting and cable and subscription
television to meet the demand for children's television. Reliance on
these sources, though, would fail to ensure that children's pro-
gramming would be available to the entire community of chil-
dren."5 This alternative to FCC action can only be viewed as an
attempt to provide a long-run, as opposed to an immediate,
solution."
The second option would maintain the Policy Statement in its
present form. Yet, five years of self-regulation has produced no sig-
nificant increase in programming for children by commercial
broadcasters." It is not surprising that the heightened expecta-
tions of the interested public have been disappointed due to the
failure of the FCC to take concrete action in support of its 1974
Policy Statement." Attempts to deny broadcast licenses based on
noncompliance with the Policy Statement have not succeeded,"
indicating that the guidelines may be overbroad and, therefore, un-
enforceable. The task force did not mention use of this weapon to
achieve compliance with the Policy Statement.
As a third option, the Commission could look to longer term
structural solutions requiring more broadcast outlets and further
development of pay television. The encouragement of structural
changes in the broadcasting system could be used as a means to
facilitate the presentation of more children's programming. The
limited number of outlets and the scarcity of options for financing
programs are primarily responsible for the lack of children's pro-
57. Id. at 1979 (staff analysis).
58. See id.
59. Supra note 50, at 1977.
60. Id.
61. See id.
62. In re License Renewal Application of Certain California Television Stations, 68
F.C.C.2d 1074 (1978); In re Application of Channel 20, Inc., 73 F.C.C.2d 648 (1979), Memo-
randum Opinion and Order, F.C.C. 79-496 (released August 13, 1979). It should also be
noted that efforts to deny license renewals for reasons other than noncompliance with the
1974 Policy Statement have rarely succeeded. This suggests that license renewal denial is a
very drastic weapon, one that is in fact rarely used by the FCC.
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gramming.13 As the numbers, profitability, and power of indepen-
dent stations increase, it is probable that specialized programming
for children will also increase." The development of more UHF
outlets and broadcast satellites, as well as the advent of subscrip-
tion and cable television, all contribute to a potential long term
solution.
Finally, the Commission could establish mandatory program-
ming rules, requiring licensees to broadcast specified amounts of
educational children's programming within certain hours each
week. The Task Force recognized that, in view of the economic in-
centives for commercial broadcasters to provide programs appeal-
ing to the entire viewing audience, the other three options would
be unlikely to facilitate a timely increase in programming directed
specifically to preschool and school age children." The Task Force
therefore recommended that the FCC require broadcasters to air
five hours of educational programming for preschoolers and two
and one-half hours of educational programming for school age chil-
dren per week." Scheduling of these mandatory programs would
be between the hours of 8:00 A.M. and 8:00 P.M. on weekdays.6 7
The proposed amount of programming to be required for
preschoolers is double that for school age children for the following
reasons: the staff concluded that preschool children are limited in
their access to diverse sources of information since they cannot
read and are, therefore, more dependent on television as a primary
source of information." On the other hand, those school age chil-
dren who have acquired reading skills have access to sources of in-
formation other than television.69
The Task Force emphasized that one network had for many
years consistently provided five hours per week of informational/
educational programming for preschoolers.7 0 Likewise, the Task
Force recognized that many independents provide for the child au-
dience during most of the broadcast day, with some broadcasting a
series of syndicated programs for children.7 1 Thus, the Task Force
63. 45 Fed. Reg. 1980 (1980).
64. Id.
65. Id. at 1978.
66. See id. at 1979; see also 45 Fed. Reg. 1980, li36.
67. Id.
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did not anticipate that the mandatory programming proposals
would entail burdensome changes in current scheduling patterns.7 2
The Task Force recommended this rule as a short-term remedy
to be lifted when increased outlets provide the expected increase in
children's programming." If the FCC goes ahead with mandatory
programming, it would include in its rule a "sunset" clause setting
forth conditions under which the rule would cease to have effect.7"
IV.
Legal Authority for Proposed Rulemaking
Mandatory programming rules present a case of first impression.
The Task Force, however, argues that there is sufficient statutory
and constitutional authority to support the legality of its action.
A. Statutory Authority
The FCC is empowered by statute to grant, renew, and revoke
licenses of broadcasting stations "if public convenience, interest or
necessity will be served thereby."" It may obtain "any new or ad-
ditional facts it deems necessary to make its findings" and it may
"[m]ake such rules and regulations and prescribe such restrictions
and conditions, not inconsistent with law, as may be necessary" to
carry out its duties.76
The Supreme Court has characterized this power as expansive,"
and the FCC's interpretation of its enabling statutes as controlling,
unless there are "compelling indications" that its interpretation is
unjustified."
Thus, as articulated in National Black Media Coalition v. FCC,
within the broad confines of public convenience, interest, or neces-
sity, "the Commission is left with the task of particularizing stan-
dards to be used in implementing" the Communications Act.79
With regard to a mandatory children's programming rule, the Task
Force argues that the public interest authorizes promulgation of
72. Id. See also 45 Fed. Reg. 1980, 40-45, recommending standards as now required for
local, informational, and non-entertainment programming.
73. Id. at 1980.
74. Id.
75. Communications Act of 1934, §301, 47 U.S.C. §§303, 307(a),(d),(e), 309(a) (1981).
76. 47 U.S.C. §303(r).
77. National Broadcasting Co. v. United States, 319 U.S. 190, 219 (1943).
78. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381 (1969).
79. 589 F.2d 578, 581 (1978).
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such a rule to protect the child audience.
According to recent cases, fixing the amount of children's pro-
gramming is a reasonable action within the FCC's statutory power.
In ACT v. FCC, the court upheld the validity of the FCC's 1974
Policy Statement to the extent that it required increased educa-
tional and age-specific programming for children as a condition for
license renewal.o It should be remembered that the 1974 Policy
Statement did not specify the number of hours to be broadcast,
and that it relied on self-enforcement by broadcasters.
Although the court did not accept ACT's argument in favor of a
mandatory rule requiring each station to broadcast fourteen hours
of preschool and other age-specific programming per week to be
aired within certain hours, it nevertheless left the door open for
mandatory programming rules. In dicta, the court stated that the
FCC "may well have adequate authority to regulate in this area
and even perhaps to the extent proposed by" ACT.81
Prior to National Black Media Coalition,8 the FCC had pre-
sumed that it had authority to institute "percentage guidelines"
for local interest, news, and public affairs programming during the
license renewal process to determine if the broadcaster had been
adequately serving its audience.88 FCC refusal to institute such
guidelines for policy reasons was upheld by the National Black
Media Coalition court as "a policy judgment traditionally left to
agency discretion." However, the FCC, with subsequent court ap-
proval, has instructed licensees to increase their children's pro-
gramming as a condition of license renewal.85
As has been noted, the Task Force's report sees little hope of
achieving increased children's programming other than by regula-
tion." The precedents, together with the realities of the situation,
lend support to the contention that a mandatory programming rule
is not only within the Commission's statutory authority but is the
best means available to achieve that goal.
80. 564 F.2d at 480-81 (D.C. Cir. 1977).
81. Id. at 480.
82. Supra note 79.
83. In the Matter of Formulation of Policies Relating to the Broadcast Renewal Appli-
cant, Stemming from the Comparative Hearing Process, 66 F.C.C.2d 419 (1977).
84. 589 F.2d at 581.
85. See ACT v. FCC, supra note 1.
86. See 45 Fed. Reg. 1978 (1980).
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B. Constitutional Authority
The constitutional authority for the proposed mandatory chil-
dren's educational programming rule rests on the correctness of
the assertion that the rule would not violate the First Amendment
rights of broadcasters. Red Lion Broadcasting Co. v. FCC estab-
lished that broadcasting is an activity protected by the First
Amendment.87 Thus, mandatory rules regulating program quantity
and content would seem to interfere with a broadcaster's exercise
of First Amendment rights.
However, the rights of viewers and listeners are paramount to a
broadcaster's First Amendment concerns." "It is the right of the
public to receive suitable access to social, political, esthetic, moral
and other ideas and experiences which is crucial here."89 Red Lion
went on to say there is "nothing in the First Amendment which
prevents the Government from requiring a licensee . . . to conduct
himself as a proxy or fiduciary with obligations to present those
views and voices which are representative of his community and
which would otherwise, by necessity, be barred from the air-
waves." 90 Furthermore, the FCC "is not po'werless to insist" that
broadcasters "give adequate and fair attention to public issues."91
Neither are First Amendment rights violated if the FCC treats
licensees "as proxies for the entire community, obligated to give
suitable time and attention to matters of great public concern."92
Red Lion does not, however, stand for the proposition that chil-
dren or any other private group have an enforceable right of access
to media airtime. Columbia Broadcasting System v. Democratic
National Committee9 3 protects the First Amendment rights of
broadcasters from such a right in order to insure freedom of the
press. Accordingly, a mandatory children's programming rule, if
put into effect, would be premised solely on the authority of the
FCC and would not be compelled by the right of children to have
their interests reflected in increased children's television
programming.
87. 395 U.S. at 390.
88. Id.
89. Id.
90. Id. at 389.
91. Id. at 393.
92. Id. at 394.
93. 412 U.S. 94 (1973). The same principle with regard to access to print media was up-
held in Miami Herald Publishing Company v. Tornillo, 418 U.S. 241 (1974).
No. 4] 713
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Red Lion involved a challenge under the Fairness Doctrine,
which requires broadcasteis to present both sides of matters of
great public concern.9 4 If this requirement is seen as the fulfillment
of the broadcaster's duty to serve the public, then the question of
whether the broad powers given the FCC by Red Lion may be used
to mandate children's programming turns on whether broadcasters
have an obligation to fulfill the needs of their child audience. The
FCC has consistently advocated that broadcasters have a duty "to
serve all substantial and important groups in their communities,
and children obviously represent such a group."9 5 The courts have
treated children as a discrete community segment with specific
needs deserving of FCC concern.96
Despite the broad powers referred to in Red Lion, courts have,
in dicta, mentioned constitutional obstacles inherent in the issu-
ance of mandatory requirements. One of these obstacles is the
manner in which the FCC will define those programs satisfying its
mandatory programming rule.
In National Association of Independent Television Producers
and Distributors (NAITPD) v. FCC,97 the court affirmed, against
First Amendment challenge, an FCC rule designed to promote di-
versity in programming, known as the Prime Time Access Rule
(PTAR). PTAR set aside a half hour of prime evening viewing
time for non-network programs so that programs by independent
producers could be aired. When program diversity did not develop,
an exception was made which allowed the showing of network chil-
dren's programs, as well as certain other categories of shows." The
scheduling of network children's shows was voluntary on the part
of the network affiliates, and therefore was held not to violate the
First Amendment rights of the broadcasters."
For the purpose of PTAR, a children's program was defined by
the FCC as one "primarily designed for children aged two through
twelve."' 00 The court stated that had this definition been more
sharply drawn, it could have been attacked as "an intrusion by the
Commission upon program content."''
94. 395 U.S. at 367.
95. 50 F.C.C.2d at 5.
96. 438 U.S. 726 (1978).
97. 516 F.2d 526 (2d Cir. 1975).
98. Id. at 528-30.
99. Id. at 538.
100. Id. at 539.
101. Id. at 539-40.
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The FCC's proposed mandatory programming rule would apply
to children's programming which is educational."' This adds a re-
quirement to the definition used to enforce the PTAR, but the def-
inition is still capable of broad interpretation. In its 1974 Policy
Statement the FCC said "There are many imaginative and excit-
ing ways in which the medium can be used to further a child's un-
derstanding of a wide range of areas."103 In its 1980 Notice of Pro-
posed Rulemaking, the FCC reaffirmed that it would define
educational programming in a broad manner and that it would
"give deference to licensee's own classification of their children's
programs." 0 4
In Writers Guild of America, West, Inc. v. FCC, 08 the appeals
court found the FCC had informally persuaded the networks and
the National Association of Broadcasters (NAB) to amend the
NAB code in order to discourage programming "inappropriate for
viewing by a general family audience" during the initial prime time
hour and the immediately preceding hour.'0e In invalidating the
FCC's action, the court asserted that it was not deciding if a family
hour should exist, but was objecting only to the FCC's procedures
in attempting to establish one. 07
The court thought that the rights of children to programming
diversity may have been so severely ignored by broadcasters that
requiring broadcasters to' meet their needs, at those times when
children most frequently watch television, could be constitution-
ally supported in properly prepared administrative proceedings. 08
The FCC has indicated that it would observe formal rule-making
procedures before adoption of a mandatory children's program-
ming requirement. 09
'The family viewing hour, which was struck down in Writers
Guild, can and should be distinguished from the proposed rule for
children's programming. Apart from objecting to FCC methods
102. 45 Fed. Reg. 1979 (1980).
103. 50 F.C.C.2d at 7.
104. 45 Fed. Reg. 1980 (1980).
105. 423 F.Supp. 1064 (C.D. Cal. 1976), vacated 609 F.2d 355 (9th Cir. 1979), appeal
pending.
106. 423 F.Supp. at 1072.
107. Id. at 1072-73; 609 F.2d at 366. As a further support for formal FCC procedures, the
suit in Writers Guild was vacated so that it could first be heard by the FCC rather than the
courts.
108. Id. at 1149.
109. 45 Fed. Reg. 1976 n.1 (1980).
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leading to the adoption of the family viewing hour, the court in
Writers Guild characterized the reservation of the hour as censor-
ship by prior restraint. It found a distinction between a "roving
power" to delete undesired material, which it stated the FCC does
not have, and the power to regulate program content so as to en-
large program diversity, which it found to be a permissible exercise
of FCC authority."x0 The proposed rule is an affirmative attempt to
increase programming directed at the unique needs of children, not
a negative ban on adult programming which may be offensive to
children. Although some adult programming must give way if chil-
dren's programming is to increase, no particular kinds of adult pro-
gramming are singled out for elimination. Thus, direct censorship
that may have occurred through imposition of the family viewing
hour will not recur if the mandatory programming guidelines for
children's television are given effect.
Court approval of the proposed children's rule rests upon the
likelihood of judicial findings that the rule does not constitute a
form of censorship, and that it does not too closely bind the inde-
pendence of broadcasters. If either of these issues were to be de-
cided against the proposed rule, it would likely be struck down as a
violation of the First Amendment. Furthermore, to sustain a
mandatory programming rule, a court would have to agree that
broadcasters have an affirmative duty to serve the needs of chil-
dren, which can be enforced by FCC fiat.
V.
Conclusion
The current FCC proposals are the result of a long process in the
development of workable guidelines for children's television. Dur-
ing the process, the Commission has established in studies the
value of educational television, not only in furthering the intellec-
tual development of children, but also in setting models for imita-
tion. There is no serious contention to the contrary, even among
opponents of the proposed rule-making. Such programming should
be age specific to maximize its effectiveness.
There is, however, insufficient economic incentive to induce
broadcasters to increase children's programming. Children are a
small group relative to the population as a whole and exert limited
110. 423 F.Supp. at 1147.
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influence over decisions to purchase advertised products."' Ac-
cordingly, broadcaster compliance with the FCC's 1974 voluntary
guidelines has been poor. There has not been a great increase in
children's programs or any clear shift of programs to those times
when children do most of their viewing. Only in large television
markets, served by more stations, has there been any noticeable
increase in children's programming.
Among the four available options to remedy the situation, FCC
rescission or maintenance of the 1974 Policy Statement, without
any other action, offers scant hope of effectively increasing the
amount of children's programming. To simply wait for an increase
in television outlets to serve the documented demand for children's
television would merely defer the benefits of such programming
and provide no help to children who need programming changes
now.
The proposed rule mandating a fixed amount of educational pro-
gramming for children offers the best prospect of achieving
favorable results at the earliest possible date. By specifying that
only educational programming be scheduled to fill required hours
of programming, it would ensure that the shows aired would be
beneficial to children, and not merely pure entertainment fare. The
statutory authority of the FCC to enforce such a rule is apparently
broad and has been generally treated with deference by the courts.
For example, the FCC instructed broadcasters to increase age-spe-
cific children's educational programming in the 1974 Policy State-
ment, but did not make such increase mandatory.
Objections to the rule based on the broadcaster's First Amend-
ment rights are answered by a recognition that their rights are out-
weighed by the broadcaster's duty to serve children as a distinct
segment of the viewing population.11 2 The FCC would also give
broadcasters wide discretion in selecting and categorizing chil-
dren's programs, so long as the programs offered are of an educa-
tional nature. Finally, the Commission would not be seeking to
prevent the airing of any program, but rather would attempt to
promote programming diversity. Accordingly, the mandatory chil-
dren's programming rule, if promulgated, should pass constitu-
tional muster.113
111. See supra Section II.A.
112. See note 88, supra.
113. It should be noted in closing that the liklihood of the mandatory programming rule
being adopted has decreased because of the policy of the Reagan administration to en-
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